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INTRODUCTION

This exceptional case warrants an award of attorneys’ fees as an exception to 

the American Rule that parties to litigation pay their own attorneys’ fees. Plaintiffs 

(also hereinafter “RISE”) have achieved through this litigation an important benefit 

for 30,000 State retirees in protecting their traditional Medicare benefit for another 

year. Their rights to be informed and to be heard in the future about changes 

contemplated by Defendants have been upheld, given that Defendants must now 

comply with open government laws. The public record also now includes important 

information about the State’s unlawful approach to changing the infrastructure of 

healthcare benefits for State retirees (current and future alike) without public notice 

and participation, which otherwise would never have been known.  

RISE accomplished these achievements despite the State’s disproportionate 

power to push Medicare Advantage on State retirees. Their vexatious conduct 

created an almost insurmountable obstacle to any legal challenge by retirees. 

 After Medicare Advantage was improperly adopted out of public eyesight, 

the individual defendants, Secretary Claire DeMatteis and Director Cerron Cade, 

intentionally delayed notification to State retirees for over three of the seven months 

before enrollment. Then, when finally giving notification of the already-adopted 

HMAP, they advanced misinformation to retirees and legislators alike – including 
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that any change was too late because Highmark had contract rights (when it did not).  

In doing so, they created a seemingly impossible hurdle to corrective action. Only 

because of Herculean efforts by RISE and its counsel was the improper change to 

Medicare Advantage stopped. 

An appropriate award of attorneys’ fees, we submit, will provide a needed 

encouragement for the undertaking of meritorious lawsuits that benefit thousands of 

people and that should deter improper State conduct. 

STATEMENT OF FACTS

The Court’s ruling of October 19, 2022 (“Decision”) made important findings 

of facts about the SEBC’s adoption and Defendants’ communications of Medicare 

Advantage for State retirees (pp. 2-7, 9-12) that are adopted by stipulation for the 

Final Order. Those facts, as supplemented based on evidence submitted establish 

that an award of attorneys’ fees is warranted. 

A. SEBC Adoption of Medicare Advantage Regulation

This Court’s Decision noted the evident lack of disclosure by responsible 

leadership to both the public and SEBC members in adoption of  the Medicare 

Advantage regulation on February 28, 2022. Decision at 3. 

The Agenda for the February 28, 2022 meeting did not give notice of the 

significant policy change being voted on, as required by open meetings law. 

Decision at 3, 11 n.10. The agenda referred instead to “2021 Health Third Party 
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Administrative Services RFP Award Recommendations.”1 This was a violation of 

FOIA as the Court found. Id. 

The meeting minutes reflect that Co-Chairs, Secretary DeMatteis and Director 

Cade, did not raise or explain to SEBC members that they were being asked to 

restructure retiree healthcare. Id. Or that the restructuring involved significant 

negative impacts for retirees, including prior authorizations and provider network 

restrictions. Decision at 5-6.2 Rather, the focus of presentations and discussion was 

on economics for the State, without regard to health impacts on retirees. Clarkin 

Aff(2d) ¶10.

B. DHR and OMB Silence 

After adoption of Medicare Advantage, DHR and OMB remained 

uncommunicative. They intentionally kept retirees in the dark for three months until 

early June. See Plaintiffs’ Motion for SJ; Rentz Aff. ¶¶ 26-28. They did not even 

take advantage of the already scheduled newsletter to announce the change. Id. The 

alleged (paternalistic) reason was to protect retirees from “confusion” while other 

enrollments proceeded in May. But this silence meant retirees were effectively 

foreclosed from any real attempt at legislative change before the June 30 close of the 

1 This item referenced a wrong year, as noted in the Decision at 3. 

2 The Clarkin Aff(2d) ¶¶7-10 confirms the record on the SEBC meeting minutes and 
agendas pursuant to Rule of Evidence 1006. 
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legislative session.  

DHR has claimed that legislators were presented with the change to Medicare 

Advantage in the budget process with the Joint Finance Committee. Rentz Aff. ¶31. 

But the State has never provided evidence of such a presentation. Our own research 

found none.3 LePage Aff. ¶9. For example, the presentation by Secretary Rick 

Geisenberger to the JFC does not say State retiree healthcare has been restructured 

or raise Medicare Advantage. Id.

C. June’s “EXCITED” Announcement 

Even though no contract was in place, the first announcement to State retirees 

about Medicare Advantage came in a letter mailed June 1 from the heads of the State 

Benefits Office (part of DHR) and the Pensions Office (part of OMB). Representing 

they have “your best interest in mind,” they expressed how “EXCITED” they were 

“to share positive changes for Medicare-eligible retirees.” SJ Appendix at A0003-

04. Notably, the SEBC had not even discussed what might be in the “best interest” 

of retirees. 

The letter represented that the new plan provided “the same level of medical 

plan benefits” as the current Medicare supplement (Medicfill). A0003.4 Highmark’s 

3 DHR apparently finally made some kind presentation to some legislators in mid-
August. The State refused a FOIA request for that presentation. LePage Aff. ¶6.
4 This letter was apparently emailed to the two legislature Communications Directors 
Rentz Aff. ¶32. 
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two general mailings in the summer of glossy marketing materials continued to 

convey that benefits were the same, while ignoring and then later downplaying Prior 

Authorization and network restrictions. SJ Appendix A005-19, 25-40. 

These representations were not correct. As the Court has found, the plans were 

“substantially different” because of Medicare Advantage’s network restrictions 

(access to providers is not “the same”) and its requirements for prior authorizations5 

(benefit coverage is not “the same”). Decision at 6. 

D. DHR and OMB’s Push As State Retirees Expressed Concern 

On August 12, Rep John Kowalko published an Opinion piece in the News 

Journal warning State retirees about the State’s move to Medicare Advantage. 

Exhibit A. The op-ed brought to readers’ attention that “Medicare Advantage plans 

move you out of the traditional Medicare program and allow a private company to 

oversee your medical care.” And that such plans have requirements for pre-

authorization. 

Secretary DeMatteis and Director Cade on September 1 published an Opinion 

piece in response: “The coverage for Medicare services and prescription drugs 

remains the same as the past Medicare Supplement plan. State pensioners and their 

dependents have the same access to doctors and hospitals who accept Medicare.” 

5 As Highmark’s representative succinctly put the contrast: “Original Medicare has 
virtually no prior authorization.” LePage Aff Exhibit 4
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Exhibit B.  These representations, again, were not correct.

They further represented that: “The SEBC went through an extensive public 

process over the past year on the transition to a Medicare Advantage plan.” Id. This 

was not correct as the SEBC actually went through no real public process prior to 

voting on plan adoption. Clarkin Aff(2d) ¶¶7-9. And even after that, whatever 

actions relating to Medicare Advantage were taken remained under the radar with 

meeting agendas hardly like to spark notice. Id. 

On September 12, in response to growing retiree concerns, certain legislators 

held a town hall at Goldey Beacom with Secretary DeMatteis, Director Cade, and 

Highmark representatives. On short notice by word-of-mouth, RISE assembled a 

large turnout of hundreds of State retirees. Diller Aff. ¶16. Retirees were astute and 

agitated.6 

E. The State’s Misrepresentations When No Contract Was Signed

Rather than change course, the State doubled down with a full court press to 

stop public opposition. On September 13, Secretary DeMatteis and Director Cade 

wrote the Senate Democratic Caucus to tamp down legislator concern.7 “We are 

writing to confirm and explain the legal, statutory, financial and practical reasons 

6 See Video clip Exhibit 3 (Highmark will lose money). LePage Aff ¶10b.
7 See Exhibit C. Of course, at that point, the only possibility for legislation in 2022 
would have been by special session, well known as always remote. 
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why the transition cannot be postponed.” They claimed the State was legally stuck: 

“Highmark has a legal right to rely on [the February 28 SEBC] contract award….” 

Exh D p.1.

This representation was not true. There was no executed contract. And the 

Request for Proposals (RFP) provides in Section “4.0 Award of Contract” (p.21)8: 

“Notice in writing to a vendor(s) of the acceptance of its proposal by the SEBC and 

the subsequent full execution of a written contract will constitute a contract and no 

vendor will acquire any legal or equitable rights or privileges until the occurrence 

of both such events.” (emphasis added).9 

Meanwhile, as confirmed at Goldey Beacom, Rep. John Kowalko had been 

asking for the contract without success. See Diller Aff. ¶17. And the contract status 

had become less clear when Director Cade said at Goldey Beacom: “Just to clarify 

timing, this Plan was not adopted back in February. It was actually voted on in early 

June by the SEBC.” LePage Aff  ¶10a Video Clip Exhibit 2.

State officials, Secretary DeMatteis or Director Cade, then claimed to RISE 

in a meeting on September 14 that Highmark had contractual rights that could not 

be broken. Peterson Aff(2d) ¶9-10. They refused to delay implementation of the 

8 https://bidcondocs.delaware.gov/DHR/DHR_2201MedicalTPA_rfp.pdf

9 The letter also claimed epilogue language in the June 28 appropriations bill 
“codifies the change to Medicare Advantage.” Such a claim has not been supported. 
See Peterson Aff(3d) at ¶3.
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Medicare Advantage plan. Diller 10/13/22Aff. ¶22. This appeared to leave RISE out 

of non-litigation options, even as the October 3 start of enrollment loomed. 

F. The RISE Lawsuit 

The hurdles for a viable lawsuit were enormous. The basic facts were far from 

clear and hard to determine. Statements by Secretary DeMatteis and Director Cade 

had created significant obstacles: (1) HMAP had resulted from an extensive public 

process (when it had not); (2) the change had been adopted in June not February 

(when it had not); and (3) HMAP was a done deal and Highmark could sue the State 

(when it was not and could not).  

After an intense effort with counsel, RISE filed its expedited suit on 

September 25. See Diller 10/14/22Aff. ¶22. 

Although the Complaint asked for a stay of execution, the State proceeded on 

September 28 to execute an HMAP contract with Highmark – eschewing the judicial 

process and without notice to Plaintiffs. 

Meanwhile, misinformation given out by Secretary DeMatteis and Director 

Cade to legislators was having the effect that could be expected. See Peterson 

Aff(3d) ¶2-7. Some legislators expressed to constituents that: the lawsuit had no 

merit; “Highmark would probably sue us to the tune of hundreds of millions of 

dollars”; and the lawsuit was “dangerous for the pensioners” because success would 

result in “no coverage from the state[e] at at all starting 1/1/23.” Peterson Aff(3d) 
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¶4, 6-7. RISE was left to try to correct this egregious misinformation where it learned 

of it. E.g. Peterson Aff(3d) ¶4.

Plaintiffs moved to stay implementation of the Medicare Advantage plan on 

October 4, 2022 pursuant to 29 Del. C. §10144. After briefing and a hearing, the 

Court issued its October 19 Decision granting the Stay: “Defendants’ 

implementation of a Medicare Advantage Plan for State retirees is stayed until 

further Order by this Court”; and “Defendants shall take all necessary and proper 

steps to ensure that the healthcare insurance and benefits available to State retirees 

prior to October 3, 2022 or in which they were enrolled prior to that time, remain in 

full force and effect.” Decision at 13.

After the Order, DHR’s website has contained a Notice (emphasis added):

On October 19, 2022, the Superior Court of the State of Delaware granted an 
interim Motion to Stay on the State’s Medicare Open Enrollment and 
transition to a Medicare Advantage plan beginning January 1, 2023…. The 
SEBC remains committed to providing benefit eligible State pensioners with 
high quality, accessible and affordable healthcare benefits, which the 
transition to a custom designed Medicare Advantage plan provides.

LePage Aff  ¶11. This Notice presumably reflects the “commit[ment]” of the 

Secretary of DHR. It presents a not-so-subtle tealeaf as to future action by the 

individual Defendants to impose Medicare Advantage on State retirees. As Yogi 

Berra put it, “It ain’t over till it’s over.”
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On October 24, given the Decision, the SEBC did what purportedly was 

impossible – MedicFill is now extended through 2023. See LePage ¶12. And the 

existing healthcare insurance and benefits of State retirees remain in place. The 

benefits achieved by the litigation are manifest. For next year, retirees will not have 

their medical care decided by an insurance company’s employees or have to look for 

“in-network” providers; treatments will not be delayed and denied by an insurer; and 

they will not face HMAP’s “cost-sharing,” “co-insurance,” and other costs not 

present under their Medicfill benefit.

ARGUMENT

“Under Delaware law, litigants are ordinarily responsible to pay the costs of 

their own representation in litigation. Express statutory authorization and certain 

equitable doctrines provide limited exceptions to that rule.” Korn v. New Castle 

County, 922 A.2d 409, 412 (Del 2007), citing Dover Historical Society, Inc. v. City 

of Dover Planning Commission, 902 A.2d 1084, 1090 (Del. 2006) (citations 

omitted). The grant of fees is a matter for the Court’s discretion. See Dover 

Historical, 922 A.2d at 1089. 

First, a statutory exception applies here because of the fee shifting statute in 

Title 29, Chapter 100, for violation of open meetings laws. Second, equitable 

principles can be applied (whether in support of a statutory award or independently) 

because the Court granted relief equitable in nature. “The Superior Court does hear 
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cases in which it is occasionally required to apply equitable principles. In such cases 

the Superior Court has jurisdiction to award attorneys' fees even if no contract or 

statute requires it.” Dover Historical, 922 A.2d at 1090.

The exercise of discretion to award attorneys’ fees is warranted in this 

exceptional case where Plaintiffs achieved a highly significant benefit of 

maintaining traditional Medicare (with Medicfill) for 30,000 people. Plaintiffs 

achieved this benefit despite deeply troubling conduct by individual Defendants that 

used the State’s disproportionate power to overwhelm efforts by retirees to stop 

implementation of HMAP. 

I. THE APA ALLOWS FEES FOR PLAINTIFFS’ SUCCESS IN 
ACHIEVING THE STAY ORDER

The Decision properly determined that Defendants violated FOIA’s open 

meetings laws in adopting HMAP, which gives the Court the power to void that 

action. See Decision at 11 & n.10; Chemical Indus. Council v State Coastal Zone 

Indus. Control Board, 1994 WL 274295, at *7-10, 15 (Del. Ch. 1994) (Coastal Zone 

Act regulations voided where adopted at meetings held in violation of FOIA). As  

unlawfully adopted, the HMAP regulation is also subject to final declaratory relief 

that it is void under Section 10141(a) of Chapter 101. 

The statute allows attorneys’ fees for violations of open meetings laws: “The 

court may award attorney fees and costs to a successful plaintiff of any action 

brought under this section.” 29 Del. C. §10005(d). Indisputably, Plaintiffs were 
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successful. The issue, therefore, is whether the Court should exercise its discretion 

to award fees. 

This Court, as affirmed by the Supreme Court, has awarded (partial) 

attorneys’ fees applying Section 10005(d) in a case involving police identification 

information. Gannett v. Board of Managers of DELJIS, 840 A.2d 1232, 1240 (Del. 

2003). It was within the Court’s discretion “to consider the incentive structure facing 

the parties to a particular suit in deciding the extent of fees to award.” Id. 

Considering incentives, the Chancery Court declined to award fees under 

Section 10005(d) where it voided a regulation adopted in violation of FOIA but the 

successful plaintiffs were large industrial entities. Chemical Indus. Council, 1994 

WL 274295, at *15. In doing so, the Court saliently noted, “because the plaintiffs 

have a significant private economic interest in invalidating the Regulations, no fee 

shifting was (or would be) needed to afford them an incentive to bring suit.” Id. By 

contrast, an incentive in the form of fee shifting is a vital incentive to bring - and 

maintain - lawsuits like the one here.  See Peterson Aff(3d) ¶9-12. 

 The statute does not limit an award to fees “incurred.” Accordingly, this 

Court is not limited to fees incurred. See Scion Breckenridge v. ASB Allegiance, 68 

A.3d 665, 683-685 (Del. 2013) (where contract limited to fees “incurred,” no fees 

could be awarded contractually for pro bono counsel). It is free to consider equitable 

factors. Scion, 68 A.3d 665 at 687-688 (case remanded for “exercise of the Vice 
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Chancellors’ inherent equitable powers” to consider defendant’s bad conduct for an 

award of fees).

II. RISE ACHIEVED MONUMENTAL BENEFITS

The importance of the achievement of a common benefit is well-recognized:

Under the “common benefit” exception, a litigant may, nonetheless, receive 
an award of attorneys' fees if: (a) the action was meritorious at the time it was 
filed, (b) an ascertainable group received a substantial benefit, and (c) a causal 
connection existed between the litigation and the benefit. 

See Dover Historical, 922 A.2d at 1090.10 The purpose by its recognition is to 

balance the equities to prevent “persons who obtain the benefit of a lawsuit without 

contributing to its cost [from being] unjustly enriched at the successful litigant’s 

expense.” Id. 

The conditions for finding a common benefit are plainly met here: 

(1) The action was meritorious when filed, as established by the Decision, 

which the parties have stipulated will be incorporated into the Final Judgement. 

(2) The ascertainable group of State retirees (including spouses and 

dependents) received a very substantial benefit from the State’s extension of the 

10 For example, in corporate disclosure cases where defendants owe a fiduciary duty 
to shareholders, “This court has traditionally placed greatest weight upon the 
benefits achieved by the litigation.” In re Anderson Clayton S’holders Litig., 1988 
WL 97480, at *3 (Del. Ch. Sept. 19, 1998) (Allen, C.). 
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Medicfill plan and dropping of Medicare Advantage.11 They further received the 

equally significant benefit that the SEBC must follow good government laws in any 

future effort to restructure retirees’ healthcare. Finally, the public record now 

includes important information about the State’s approach to changes to healthcare 

benefits that would otherwise never have been known.

(3) The litigation indisputably caused the State to take its corrective actions 

with the resulting benefits to State retirees. 

Such a common benefit warrants fees. See e.g. Korn, 922 A.2d at 413.

III. DEFENDANTS’ VEXATIOUS CONDUCT WARRANTS FEES. 

DHR and OMB did not watch out for the best interest of the vulnerable State 

retirees they are tasked with serving and to whom they owed a fiduciary duty 

(whether by statute or by their own representations as explained in Plaintiffs’ Motion 

for SJ). Their conduct was egregious in: delaying disclosure of the restructuring of 

retirees’ healthcare; misrepresenting HMAP when they did undertake 

communications; acting in ways that predictably would interfere (directly and 

indirectly, e.g. through legislators) with retirees’ efforts to reverse the adoption of 

Medicare Advantage; and by proceeding without notice to Plaintiffs or to the Court 

11 This benefit could even, if necessary, be quantified from the savings to retirees in 
not having to replace their Medicare supplement on the open market.
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to execute the contract.  Their conduct created a political narrative that HMAP could 

not be undone. See Peterson Aff(3d) ¶3-7.  

Such vexatious conduct by Defendants warrants fees: 

“One of the well-recognized common law exceptions to the American Rule is 
the power of a court or an administrative tribunal, otherwise vested with 
equitable authority, to award attorney’s fees when the 'losing party has ‘acted 
in bad faith, vexatiously, wantonly, or for oppressive reasons.’” Alyeska 
Pipeline Serv. Co. v. Wilderness Soc’y, 421 U.S. 240, 258–59 (1975) (citation 
omitted). 

Brice v State of Delaware, 704 A.2d 1176, 1179 (Del. 1998). The purpose of this 

bad conduct exception is to “deter abusive litigation in the future, thereby avoiding 

harassment and protecting the integrity of the judicial process.” Id. (citing Schlank v 

Williams). In Schlank v Williams, the D.C. Court of Appeals stated:

On the other hand, in Andrews v. District of Columbia [443 A.2d 566, 569 
(D.C.), cert. denied], we cited several cases for the principle that “an award of 
attorneys' fees is warranted `[w]here an individual is forced to seek judicial 
assistance to secure a clearly defined and established right, which should 
have been freely enjoyed without such intervention....'" [citation omitted]

572 A.2d 101, 112 (D.C. 1990); Cf. Chem Indus. 1994 WL 274295 at *15. 

This Court is not limited to consideration of conduct in the litigation itself and 

can consider the individual Defendants’ impeding of the exercise of Plaintiffs’ 

rights. See Scion, 68 A.3d 665, 687. It can also consider their action in executing the 

Contract that the Complaint had asked to stop. See Dover Historical, 922 A.2d at 

1093 (defendant’s destruction of historic homes during the litigation meant to protect 

the homes warranted fee-shifting award). 
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IV. WEIGHING THE FACTORS

Other factors point to a substantial award of fees. The Sugarland12 factors are:

(i) the time and effort by counsel for plaintiffs; (ii) the relative complexities 
of the litigation; (iii) the standing and ability of petitioning counsel; (iv) the 
contingent nature of the litigation; (v) the stage at which litigation ended; (vi) 
whether the plaintiff can rightly receive all the credit for the benefit conferred 
or only a portion thereof; and (vii) the size of the benefit conferred.

A Herculean effort was required (exacerbated by individual Defendants’ 

obstacles). Counsel were highly competent. The case was very complex in requiring: 

understanding of Medicare plans and administrative law; location and review of a 

voluminous record, including online materials; and work with many retirees for 

perspective and input on an exceedingly short timeline. 

While not a contingency case per se, counsel undertook a risk that has borne 

out that RISE might not be able to raise sufficient fees. Peterson Aff. ¶9-11. See, 

Berger v. Pubco, C.A. No. 3414-CC (Ch. 9/8/2008) slip op. at 4 (V.C. Chandler) 

Exhibit 5.  Counsel also gave reduced rates. 

As to stage of resolution, seeing a claim through to judgment lends weight to 

a higher award, both because of greater legal work and greater risk; the instant case 

required a ruling as the State would not back down.  

12 See In re Sauer-Danfoss Shareholders Litig., 65 A. 3d 1116, 1135-36 (Del. Ch. 
2011) (citing Sugarland Indus., Inc. v. Thomas, 420 A.2d 142, 149 (Del.1980)).
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There should be a bonus to law firms for taking on litigation with a risk of not 

being fully paid but which brings important benefits to 30,000 people. Accordingly, 

it is only fair that law firms be paid in a way that recognizes the risk in taking on a 

lawsuit that benefits 30,000 people but that does not have a substantial damages 

award.

The Court may award fees for work of pro bono attorneys. Neither the Statute 

nor equitable principles limits fees to those “incurred.” See ASB. Here, the Legal 

Liaison for RISE, a licensed Delaware attorney with 35-years of experience in 

complex litigation in the Delaware courts, has worked around the clock to support 

the lawsuit at all stages, from preparation of the Complaint to the various motion 

papers, including for fees. See Peterson Aff. ¶11.

The Court’s ultimate determination should consider prevention of such 

conduct in the future, the importance of an incentive for similar meritorious suits 

and recognition that a small subset of people should not have to shoulder the burden 

for protecting the rights of 30,000 people. At the same time, there should not a 

“socially unwholesome windfall,” Korn 10/3/2007 at 7; Berger 9/8/2008 at 2, 4. 

This makes sense here with taxpayers already shouldering a burden for the State’s 

improper actions. We think it is fair to consider that the State has a $1B surplus. 
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The Court should take into account all of the above factors when calculating 

an appropriate fee award. We submit that it is hard to imagine a more meritorious 

case for fees.

CONCLUSION

Plaintiffs respectfully request an award of attorney fees. 

Dated: November 14, 2022
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Dated: November 14, 2022 
 
 
Of Counsel: 
Steve Cohen  
Sara Haviva Mark  
Pollock Cohen LLP 
111 Broadway, Suite 1804 
New York, New York 10006 
Telephone: (212) 337-5361 
 
 
Jacob S. Gardener 
Walden Macht & Haran LLP 
250 Vesey Street, 27th floor 
New York, New York 10281 
Telephone: (212) 335-2030 

 /s/ David A. Felice   
David A. Felice (#4090) 
Bailey & Glasser, LLP 
Red Clay Center at Little Falls 
2961 Centerville Road, Suite 302 
Wilmington, Delaware 19808 
Telephone: (302) 504-6333 
Facsimile: (302) 504-6334 
 
  Attorneys for Plaintiffs 

 

 



EXHIBIT A

EFiled:  Nov 14 2022 06:20PM EST 
Transaction ID 68384972
Case No. N22C-09-526 CLS







EXHIBIT B

EFiled:  Nov 14 2022 06:20PM EST 
Transaction ID 68384972
Case No. N22C-09-526 CLS









EXHIBIT C

EFiled:  Nov 14 2022 06:20PM EST 
Transaction ID 68384972
Case No. N22C-09-526 CLS



 

 

 

 

 

            

DELAWARE GENERAL ASSEMBLY  

STATE OF DELAWARE  

411  LEGISLATIVE AVENUE  

DOVER,  DELAWARE  19901  

 

 

 

September 9, 2022 

 

The Honorable John C. Carney Jr. 

Tatnall Building 

Dover, DE 19901 

 

Dear Governor Carney, 

 

As the State prepares for a January 1, 2023 transition from its Medicfill Plan to a new Medicare 

Advantage Plan for its Medicare retirees, retired state employees understandably have important 

questions about how this transition will impact their care. 

 

Their questions are fair and thoughtful. They simply want the peace of mind that their new plan 

will serve them well and keep them healthy.  

 

Through no fault of your administration, and despite significant analyses and efforts by labor 

leaders over many months to ensure a transition maintains a robust retiree Medicare plan that 

also is fiscally sustainable, there has been significant confusion about what Delaware’s Medicare 

Advantage Plan does and does not do, how it compares to Medicare Advantage plans in other 

states, and whether it will materially change the quality of coverage for our retirees. 

 

That is why we write you today. Our retirees continue to ask questions and make suggestions for 

how we can optimize the care we are offering them. Amidst the confusion, and in search of time 

to clarify their understanding and educate themselves as to the new plan, many have asked us 

whether it is possible to postpone the transition. After multiple rounds of probing that possibility 

with your cabinet and staff, it now is our understanding that the transition cannot be postponed. 

We respectfully ask for final confirmation and explanation as to why a delay is not possible; we 

believe public awareness of that point would help our retirees to understand the full context of 

the transition. 

 

If in fact it is not possible to delay the transition, we ask that your administration continue to 

seek modification of the proposed terms of the new plan. We applaud your team’s efforts to 

build on the protections labor leaders secured in the baseline proposal.  Recently, for example, 

the Department of Human Resources updated the General Assembly on several improvements 



that had been negotiated with Highmark in response to input in recent weeks. Included in those 

changes were:  

 

• a four-month delay in the commencement of preauthorization requirements for non-

emergency outpatient services  

• quarterly reporting on denial/approval rates, turn-around-times, and other aspects of the 

pre-authorization process 

• expansion of out-of-network access 

• additional customer service personnel and resources at Highmark to help retirees navigate 

the transition 

 

We do request you seek additional protections and supports for retirees, including: 

 

• contractual language for performance guarantees beyond data reporting requirements.  

For example, although data transparency is critical, we want to ensure retirees are entitled 

to relief if the rates of pre-authorization denials or delays raise concerns as to the quality 

of care they receive, or if individual denials or delays are unjustifiable and result in any 

harm. 

• the hiring of qualified, dedicated staff at the Department of Human Resources to help 

answer questions and work with retirees navigating a new relationship with Highmark in 

the pre-authorization process or experiencing other access concerns. Retirees already are 

accustomed to working directly with DHR staff to address health plan questions, and we 

believe it is important to maintain that support even as Highmark develops its own 

internal processes.  

• other measures based on additional input we receive as we and your team engage our 

constituents in the coming days and weeks. 

 

We recognize the genesis of the transition to Medicare Advantage was based on the imperative 

to keep our retiree health care plan solvent for years to come. We also acknowledge that more 

than a dozen public meetings were held before the State Employee Benefits Committee adopted 

this proposal, and that it had support from cabinet officials, labor leaders, and legislators alike. 

Ultimately, the General Assembly accepted this plan as part of the public budget process based 

on the SEBC’s research and recommendation and because we know that doing nothing is not an 

option. But our work does not stop with our votes. It is critical that we use our voices to amplify 

the questions of our constituents. 

 

All who played a role in this outcome take seriously our responsibility to be good stewards of 

taxpayer money, while ensuring we keep our promises to our hard-working retirees. That work 

continues, and we are committed to coordinating with your administration to ensure the needs of 

our retirees are met during this transition. We thank you for your past and ongoing efforts, and 

hope you take every possible step to ensure the actual performance of the Medicare Advantage 

Plan matches the information and assurances our retirees are receiving in the lead-up to the 

transition. 

 

   



Sincerely, 

 

 

 

 

 

 

 

Senator David P. Sokola                          

President Pro Tempore 

District 8          

 

 
 Senator Darius J. Brown  

 District 2  

  
 

 

Senator Stephanie Hansen                    

District 10     

 

 
 

Sen. W. Charles Paradee, III  

District 17 

 

 

                    
 Senator Laura V. Sturgeon  

 District 4 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

    

 

Senator Bryan Townsend                  Senator S. Elizabeth Lockman  

Majority Leader                                 Majority Whip  

District 11                                          District 3 

                                 

                                   
  Senator Bruce C. Ennis                       Senator Kyle Evans Gay  

  District 14                                            District 5 

 

                                 
 Senator Spiros Mantzavinos                  Senator Sarah McBride 

 District 7                                                District 1 

 

    

                                  
Senator Marie Pinkney                            Senator Nicole Poore  

District 13                                                District 12 

 

 

 
Senator Jack Walsh 

District 9 
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September 13, 2022 

 

 

VIA EMAIL 

 

Senate Democratic Caucus 

Legislative Hall 

Dover, DE 19901 

 

Dear Senators, 

 

Thank you for your continued engagement on the transition to the custom-designed Medicare Advantage 

plan for state pensioners and their dependents effective January 1, 2023, which will be administered by 

Highmark Blue Cross Blue Shield Delaware. The Governor has asked us to address the issues you 

articulated in your letter dated September 9, 2022. We are writing to confirm and explain the legal, 

statutory, financial, and practical reasons why the transition cannot be postponed.  

 

As you are aware and noted in your September 9th letter, in response to concerns raised by you and our 

state pensioners, Highmark Blue Cross Blue Shield Delaware already has agreed to postpone for four 

months implementation of prior authorization for outpatient services, which is the issue that seems to 

most concern retirees. That is a significant concession by Highmark Blue Cross Blue Shield Delaware, 

which will cost several million dollars; however, it is the right decision to provide pensioners more time 

to get accustomed to the prior authorization measures that all our active state employees and pre-65 

retirees have had as part of their health insurance coverage for decades. 

 

Specifically, the reasons the transition to the State of Delaware pensioner Medicare Advantage plan 

cannot be delayed include: 

 

• The State Employee Benefits Committee (SEBC), which has statutory authority over control and 

management of healthcare contracts for state employees and pensioners, issued a contract award 

letter to Highmark Blue Cross Blue Shield Delaware on March 2, 2022, following the unanimous 

vote by SEBC members at the public meeting on February 28, 2022, to award the contract to 

Highmark Blue Cross Blue Shield Delaware. Highmark has a legal right to rely on that contract 

award as the insurer has been building its Medicare Advantage provider network and addressing 

concerns related to prior authorization requirements in good faith.  

 

• The contract for the Highmark BCBS Special Medicfill Medicare Supplement plan ends on 

12/31/22, and that Medicare Supplement plan no longer exists for State of Delaware pensioners 

after 12/31/22. The SEBC rebids state healthcare contracts every three years for state pensioners, 

active employees, and pre-65 retirees. 

 

• The Medicare Advantage plan must be administered on a calendar year basis and cannot be 

implemented mid-year.  

 

• The annual open enrollment period for the State Medicare population is scheduled for 10/3 – 

10/24/22. The Centers for Medicare and Medicaid Services (CMS) has specific requirements that 

must be met to ensure pensioners are properly and timely notified of enrollment and 

disenrollment rights and receive required plan information and member identification cards prior 



to the plan effective date.  The open enrollment dates have been established to ensure the State of 

Delaware and Highmark Blue Cross Blue Shield Delaware are fully compliant with these federal 

requirements. 

 

• State employee, pre-65 pensioners and Medicare pensioner health plan premium rates for FY23 

have been set and are in effect as of 7/1/22 for the employee and pre-65 pensioner 

populations.  The rates were established, funded, and approved in the FY23 operating budget to 

generate the necessary revenue to cover the anticipated FY23 expenditures for the entire Group 

Health Insurance Plan population. Therefore, delaying implementation of the Medicare 

Advantage plan would force all Medicare pensioner medical plan costs to result in the Group 

Health Insurance Plan incurring approximately $66 million in unfunded Medicare pensioner 

medical plan expenditures during calendar year 2023. 

 

• Keep in mind that Highmark Blue Cross Blue Shield is providing health plan administration to 

approximately 100,000 of the State’s 130,000 covered members.  This relationship in aggregate 

has allowed the SEBC to negotiate with Highmark to offer this exclusive Delaware Medicare 

Advantage plan that combines the benefits of Medicare Part A, Medicare Part B, the current 

Medicare Part D prescription benefits administered by CVS Caremark/SilverScript and the 

previous Medicfill plan into one custom plan. The new plan shifts risk to Highmark and requires 

Highmark and providers including ChristianaCare and BayHealth to take more responsibility for 

healthier outcomes, provide more efficient care and management of services, and provide strong 

preventive care and chronic care services. Highmark and these large providers are convinced that 

they can improve care delivery and the health of our State pensioners that they have publicly 

stated their willingness to do so, even if they risk losing money directly from this population.  
 

• The FY23 Budget, Section 116, which was introduced on June 7, 2022, approved by the General 

Assembly, and signed into law on June 28, 2022, codifies the change to Medicare Advantage.  

 

Regarding your request for additional protections and supports for retirees, we continue to work with 

Highmark Blue Cross Blue Shield Delaware to amend the final contract to include the performance 

guarantees you recommend. We hope to finalize the contract by the end of this month, as we will make 

the contract public for full transparency.  

 

In addition, as previously noted, several months ago, the Department of Human Resources (DHR) 

identified 12 open casual seasonal positions to support critical administrative functions and customer 

service support related to the Medicare Advantage transition. As we know that our pensioners consider 

the Office of Pensions as their human resource office during Open Enrollment and throughout the 

Medicare plan year, these positions will be assigned to that office. 

 

We will continue to work with and engage you, other legislators, Highmark Blue Cross Blue Shield 

Delaware, and state pensioners on a smooth transition to the specially-designed Medicare Advantage plan 

for state pensioners, as we continue to work together to ensure the long-term viability and strength of the 

healthcare benefits we provide our valued state pensioners. 

 

Sincerely, 

 

 

 

 

 

Claire DeMatteis     Cerron Cade 

Secretary      Director 

Delaware Department of Human Resources   Office of Management and Budget 
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COURT OF CHANCERY 
OF THE 

WILLIAM B. CHANDLER III 
CHANCELLOR 

STATE OF DELAWARE COURT OF CHANCERY COURTHOUSE 
34 THE CIRCLE 

GEORGETOWN, DELAWARE  19947 
    

Submitted:  August 15, 2008 
Decided:  September 8, 2008 

 
 

Ronald A. Brown, Jr. 
Prickett, Jones & Elliott, P.A. 
1310 King Street 
Wilmington, Delaware  19801 
 
Allen M. Terrell, Jr. 
Richards, Layton & Finger, P.A. 
One Rodney Square 
P.O. Box 551 
Wilmington, DE  19899 

 

 
Re: Berger v. Pubco Corp., et al. 

   Civil Action No. 3414-CC 
 
Dear Counsel: 
 
 This is my decision on defendants’ motion to clarify final order and 
judgment of July 18, 2008 and plaintiff’s fee petition of August 13, 2008.  For the 
reasons described briefly below, I conclude that (1) plaintiff’s attorney has 
conferred a significant benefit upon Pubco Corporation (“Pubco”) shareholders and 
is entitled to attorneys’ fees and expenses in the amount of $250,000, (2) 
defendants must provide the reconstructed list of beneficial owners from Cede & 
Co. to plaintiff, and (3) this Court will not prohibit plaintiff’s counsel from 
communicating with potential class members regarding the information obtained 
during settlement discussions with defendants. 

  
I.  Fee Petition 

 
Plaintiff contends that a $600,000 award for plaintiff’s legal fees should be 

awarded for the successful litigation of this suit.  Defendants counter that an award 



of only $92,000 is appropriate.  Defendants concede that a corporate benefit has 
been bestowed upon the shareholders and the issue of whether or not there is a 
corporate benefit is not before this Court.  Therefore, the issue is only one of 
determining the appropriate level of attorneys fees.   

 
Attorneys’ fees may be granted when a benefit has been conferred upon a 

corporation or its stockholders.1  The corporate benefit doctrine provides that 
where a common benefit has been conferred upon stockholders, all stockholders 
should contribute to the costs incurred to confer the benefit.2  The amount of the 
attorneys’ fee award is within the discretion of the court3 and should be of an 
amount sufficient to encourage the undertaking of future meritorious lawsuits 
while avoiding “socially unwholesome windfalls.”4   

 
In determining the amount of an award of fees in a given case, this Court 

typically considers the factors laid out in Sugarland Industries v. Thomas.5  The 
factors are:  

 
(i) the amount of time and effort applied to the case by counsel for the 
plaintiffs; (ii) the relative complexities of the litigation; (iii) the 
standing and ability of petitioning counsel; (iv) the contingent nature 
of the litigation; (v) the stage at which the litigation ended; (vi) 
whether the plaintiff can rightly receive all the credit for the benefit 
conferred or only a portion thereof; and (vii) the size of the benefit 
conferred.6   
 
The value of the benefit conferred due to the litigation is usually afforded the 

most weight.7  “[T]he opportunity to participate in the quasi-appraisal remedy” is 

                                           
1 Tandycrafts, Inc. v. Initio Partners, 562 A.2d 1162, 1164 (Del. 1989). 
2 Weinberger v. UOP, Inc., 517 A.2d 653, 656 (Del. Ch. 1986). 
3 In re Plains Resources, No. C.A. 071-N, 2005 WL 332811, at *3 (Del. Ch. 2005) (citing 
Krinsky v. Helfand, 156 A.2d 90, 95 (Del. 1959)). 
4 Korn v. New Castle County, C.A. No. 767-CC, 2007 WL 2981939, at *2 (Del. Ch. Oct. 3, 
2007). 
5 Plains Resources, 2005 WL 332811, at *3 (citing Sugarland Indus. v. Thomas, 420 A.2d 142, 
149-50 (Del. 1980)). 
6 Plains Resources, 2005 WL 332811, at *3. 
7 Helaba Invest Kapitalanlagegesellschaft mbH v. Fialkow, C.A. No. 2683-VCL, 2008 WL 
1128721, at *3 (Del. Ch. April 11, 2008). 
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“a substantial benefit.”8  In addition, the benefit of “a heightened level of corporate 
disclosure . . . may justify the award of counsel fees.”9  
 

In this case, there is no question that plaintiff’s litigation conferred the 
benefit of heightened disclosure and quasi-appraisal.  These benefits are 
substantial, as they afford shareholders additional information from which to 
determine whether to pursue the quasi-appraisal remedy as well as the opportunity 
for the remedy itself.  In addition to the lawsuit resulting in disclosure of the 
method of selecting a merger price, the lawsuit created a public record showing 
that at least two settlements had taken place with complaining shareholders.10  
Both settlements resulted in payments of an additional 50% of the merger price.11   

 
Although the benefits were substantial, the litigation was not overly complex 

or novel.  This militates against a larger attorneys’ fee award.  It was fairly clear 
that the notice was improper for failure to follow 8 Del. C. § 262 in providing a 
current copy of the statute.  The additional argument that the method of arriving at 
the merger price was per se material was only slightly more complex.   

 
Even though the level of complexity was not high, plaintiff’s counsel 

prosecuted this action in a diligent and competent manner.  Defendants note that 
plaintiff’s counsel has engaged in similar cases and may have simply copied some 
of the legal arguments; but this does not necessarily militate against a higher 
award.  Rather, it supports a higher award because “plaintiff’s counsel are 
experienced in practicing before this court” and were, therefore, able to 
“prosecute[] this action in a diligent and competent manner.”12   

 
The stage at which the litigation was resolved also calls for a higher award.  

Rather than being settled, this case resulted in a final ruling on the motion for 
summary judgment and subsequent order from this Court.  Seeing the claim 
through to judgment lends weight to a higher award, both because of the greater 
                                           
8 Gilliland v. Motorola, Inc., 873 A.2d 305, 314-15 (Del. Ch. 2005). 
9 Tandycrafts Inc. v. Initio Partners, 562 A.2d 1162, 1165 (Del. 1989). 
10 Kalette Aff., Aug. 13, 2008, Ex. B at 3; see also Kalette Aff., Mar. 20, 2008, Ex. A.; Pl.’s Fee 
Pet. Ex. A.  This Court notes with some cynicism the “coincidence” that one of the two 
shareholders, Mr. Kalette, who benefited from a settlement amount of an additional 50% of the 
merger price, was and presumably still is the past and current Vice President, Secretary and 
General Counsel of Pubco. 
11 Id. 
12 Berger v. Pubco Corp., C.A. No., 2008 Del. Ch. 2224107, at *5 (Del. Ch. May 30, 2008); 
Final Order and Judgment, July 17, 2008.   
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risk inherent in litigation compared to settlement and because of the greater legal 
work required to obtain the judgment.  In light of the final stage at which the 
litigation ended, I do not find that the hours worked by plaintiff’s counsel were 
unreasonable (especially in light of the fact that opposing counsel may have logged 
an even higher amount of hours).   

 
Normally the contingent nature of a case would add greatly to the award 

because plaintiff’s counsel is undertaking a risk in not receiving compensation.  “It 
is consistent with the public policy of Delaware to reward this risk-taking in the 
interests of shareholders.”13  Nevertheless, the level of risk for bringing the 
improper disclosure claim was reduced by the fact that an outdated appraisal 
statute was sent as part of the notice, in direct violation of the statute.  Also, the 
possibility of future contingency fees has not been foreclosed.  Only the initial 
question of improper disclosure has been finally litigated.  To reward plaintiff’s 
counsel at this stage in an amount equivalent to possible future contingency fees, as 
if the class action for quasi-appraisal had been finalized, would be premature.  A 
more accurate assessment of the value of plaintiff attorney’s work, evidenced by a 
common fund, will be evident once the quasi-appraisal process is completed. 

 
Accordingly, I award attorneys’ fees and expenses in the amount of 

$250,000 to plaintiff’s counsel.  It is useful to note that this award amounts to just 
over $953 per hour.  The fee award is sufficient to encourage future meritorious 
lawsuits by compensating plaintiff’s attorneys for their investment of time, their 
skillful litigation, and the risks involved in this type of litigation, while avoiding a 
socially unwholesome windfall.14   
 

II.  Pubco’s Cede & Co. List 
 
Defendants requested a clarification of the order requiring the defendants to 

“provide plaintiff’s counsel with a list of names, addresses and number of shares 
owned by all Pubco stockholders of record on the date of the Merger as well as all 
available similar information for beneficial stockholders of the Company.”15   

 

                                           
13 In re Plains Resources Inc., 2005 WL 332811, at *6.   
14 Korn, 2007 WL 2981939, at *2. 
15 Order ¶ 3, July 17, 2008 (emphasis added). 
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Under Delaware law, the right of inspection of a shareholder extends only to 
material that fairly can be said to be in the corporation’s possession.16  A Cede list 
can be produced almost instantaneously and is, therefore, in the possession of the 
Company at all times even if it has not yet been produced.17  In addition, the list of 
Pubco beneficial owners has already been reconstructed once by Broadridge 
Financial Services, Inc., a mailing and servicing agent for Cede, for the purpose of 
sending out the revised notice.18  Finally, Pubco “was charged an extra fee for this 
reconstruction process” and should be deemed to own the information.19   

 
Therefore, the Cede list is “available”20 pursuant to the order and must be 

exactly reconstructed as necessary and provided to plaintiff’s counsel within five 
days of the issuance of the order accompanying this decision.   

 
III.  Use of Information Obtained in Settlement Discussions 

  
 Defendants also requested a clarification of the order to determine whether 
plaintiff’s counsel may communicate to beneficial owners the information obtained 
during settlement discussions with Pubco.  Defendants cite as support for 
prohibiting attorney/beneficial-owner communication various court orders limiting 
settlement discovery as well as D.R.E Rule 408, which states that settlement 
discussion content is inadmissible as evidence.   
 

Nevertheless, defendants’ appeal to these limitations is unavailing.  The 
limitations on settlement negotiation discovery and use as evidence are to ensure 
the Court’s opinion remains unbiased by settlement discussions and offers.  Any 
proposed settlement may have been motivated for reasons other than weakness of 

                                           
16 RB Assocs. of N.J., L.P. v. Gillette Co., C.A. No. 9711, 1988 WL 27731, at *5-7 (Del. Ch. Mar. 
22, 1988).    
17 Id. at *6; Hatleigh Corp. v. Lane Bryant, Inc., 428 A.2d 350, 354 (Del. Ch. 1981).   
18 Kalette Aff. ¶ 11, Aug. 13, 2008.   
19 See id.   
20 An unaquired Cede list is to be distinguished from an unacquired NOBO list.  This Court 
found in RB Associates that an unacquired NOBO list is not within the corporation’s possession 
because it takes much longer to produce and is not necessary for a corporation to effect a proxy 
solicitation as the Cede list is.  RB Assocs., 1988 WL 27731, at *6.  A Cede list normally contains 
a breakdown of the brokers acting as stockholders of record rather than a list of the beneficial 
owners contained in a NOBO list.  In this instance, it is immaterial that Pubco’s Cede list, 
created by the mailing and servicing agent for Cede, may contain a list of the beneficial owners 
similar to the information within a NOBO list rather than simply a breakdown of brokers.   

 5



position, such as a desire to compromise or to end litigation.21    
 
In this case, allowing communications with beneficial owners regarding 

settlement discussions will not bias the future quasi-appraisal proceedings.  It 
simply allows the attorney to communicate an indicium of the case’s strength or 
weakness to potential class members.  In the normal course of events, an attorney 
would be free to communicate a potential settlement offer to his clients to 
determine whether or not to accept the offer.  Allowing pre-litigation 
communication between an attorney and potential class members is not appreciably 
different. 
 
 In addition, defendants have already opened the door to plaintiff’s counsel 
communicating the $10 settlement offer by placing on the public record a similar 
settlement between Pubco and a beneficial owner for $10 above the $20 merger 
price.22  Therefore, I decline to restrain the communications between plaintiff’s 
counsel and beneficial owners. 
 
       Very truly yours, 

                                                            
       William B. Chandler III 
 
WBCIII:gwq  
 

 

                                           
21 See Sammons v. Doctors for Emergency Servs., P.A., 913 A.2d 519, 533-534 (Del. 2006) 
(stating the two principles underlying the inadmissibility of evidence are: “1) the evidence of 
compromise is irrelevant since the offer may be motivated by a desire to terminate the litigation 
rather than from any concession of weakness of position; and 2) public policy favors 
compromise in settlement of disputes.”). 
22 Kalette Aff., Mar. 20, 2008, Ex. A. 
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IN THE SUPERIOR COURT FOR THE STATE OF DELAWARE 

RISEDELAWARE INC., et al., 

Plaintiffs, 

v. 

SECRETARY CLAIRE DEMATTEIS in 
her official capacity as Secretary of the 
Delaware Department of Human 
Resources and Co-Chair of the State 
Employee Benefits Committee, et al.,  

Defendants. 

: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 

C.A. No. N22C-09-526-CLS

AFFIDAVIT OF STEVEN LEPAGE 

STATE OF DELAWARE  ) 
 ) 

COUNTY OF KENT  ) 

I, Steven LePage, hereby depose and state as follows: 

BACKGROUND 

1. I worked in the computer technology field for the State of Delaware for

about 22 years. 

2. Prior to my career with the State, I served in the United States Air Force

on active duty for 20 years. 

3. When I retired from Military Service, I first worked for MBNA Bank.

After a year, I left to start working for the State of Delaware. I took a pay cut but I 

EFiled:  Nov 14 2022 06:20PM EST 
Transaction ID 68384972
Case No. N22C-09-526 CLS



2 
 

was attracted to the benefits package, including healthcare while I worked and 

healthcare coverage for my future in retirement.1 

MY FOIA REQUESTS 

4. I made a number of FOIA requests in 2022 in connection with the 

State’s adoption of a Medicare Advantage plan.  

5. On September 17, 2022, I submitted the following request for any 

information session for the General Assembly about Medicare Advantage as had 

been recommended by the RBSC on March 24, 2022. I asked, “Did this ever occur 

and if it did, can you provide the date and time this occurred and provide any material 

given at the information session?” 

6. My request for materials was rejected (because information was in 

emails to legislators). But the letter response from the Director, Division of Research 

for the Legislative Council, was informative: “We are aware that the Department of 

Human Resources held an information session on the Medicare Advantage Plan on 

August 16, 2022…. Materials were provided to legislators and staff after the session 

by email.” (9/30/22 Letter attached as Exhibit 1). From this letter, it appears there 

was no information session for legislators prior to that time.  

 
1 I have objected to being switched to a Medicare Advantage plan. As I see it, the 
State of Delaware expects to absorb and give away to a private insurance company 
the federal benefits we have earned throughout our lifetimes, including those of us 
who put ourselves in harm’s way. The State should at least have provided us with 
options.   
 



3 
 

7. On October 7, I requested a copy of the Special Medicfill Contract and 

all the contract extensions for that plan. I received an immediate rejection that day 

on the grounds that: 

On October 7, 2022, you requested information related to the “Special 
Medicfill contract.” Although you have requested a public record, this falls 
within one of the enumerated statutory exemptions deemed nonpublic. See 29 
Del. C. § 10002(o)(9) which excludes from the definition of public record 
“[a]ny records pertaining to pending or potential litigation which are not 
records of any court.” This exemption is applicable to your request because 
the request pertains to pending litigation. 
 

 I repeated my request on October 7, pointing out that the Statewide Benefits Office 

website states that for participants to know their actual benefits and rules under 

Medicfill, they need to consult the Account Contract on file with the SBO. I also 

pointed out that, as far as I knew, the Medicfill contract was not under litigation. 

Finally on November 3, the State gave me a copy.  

ASSISTANCE TO RISE WITH TECHNOLOGY 

8. I have assisted RISE with certain research for this litigation, particularly 

where my skills with technology can be helpful. I have done this work as a volunteer 

and have not charged for it.   

9. To assist RISE, I carefully reviewed the videos on the legislative 

website with the presentations to the Joint Finance Committee in 2022 by Office of 

Management and Budget (2/1/22), Department of Human Resources (2/2/22) and 
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Department of Finance (2/2/22). I found no mention in any of their presentations of 

Medicare Advantage - whether in the power points or orally.  

10. To assist RISE, I obtained certain videos of townhall meetings 

sponsored by certain State legislators relating to the State’s efforts to switch retiree 

healthcare to Medicare Advantage. State officials and Highmark representatives 

attended those meetings and presented information and responded to questions. 

Given my technology skills, I have provided to RISE f(or what I understand will be 

a lodging with the Court) certain clips from the videos of two Town Hall meetings: 

one at Goldey Beacom on September 12, 2022 and one in Middletown on September 

28, 2022. I downloaded the full videos from postings on facebook by a sponsoring 

legislator (specifically, Rep Ramone for Goldey Beacom and Rep Moore for 

Middletown) and prepared the following clips:  

a. The statement by Director Cerron Cade at the Goldey Beacom Town Hall of 
September 12, 2022 that “Just to clarify timing, this Plan was not adopted 
back in February. It was actually voted on in early June by the SEBC.” Video 
Clip Exhibit 2. 

 
b. The statement by Secretary DeMatteis at Goldey Beacom that Highmark will 

be losing money. Video Clip Exhibit 3. 
 

c. The statement by the Highmark representative at Middletown that “Original 
Medicare has virtually no prior authorization.” Video Clip Exhibit 4. 

 
11. Language on the DHR website includes the following (emphasis 

added): 
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On October 19, 2022, the Superior Court of the State of Delaware granted an 
interim Motion to Stay on the State’s Medicare Open Enrollment and 
transition to a Medicare Advantage plan beginning January 1, 2023. The State 
Employee Benefits Committee (SEBC) is reviewing the interim ruling and 
appeal options. The SEBC remains committed to providing benefit eligible 
State pensioners with high quality, accessible and affordable healthcare 
benefits, which the transition to a custom designed Medicare Advantage plan 
provides.  
 

https://dhr.delaware.gov/benefits/oe/medicare.shtml 
 

12. The DHR website also includes updated language (emphasis added): 

The State Employee Benefits Committee (SEBC) held its monthly meeting on 
October 24, 2022, and to comply with Judge Calvin Scott’s interim ruling, the 
SEBC voted to extend the Medicfill contract for state pensioners for 12 
months pursuant to the Emergency Procedures and Critical Need for 
Professional Services provision of the procurement code, 29 Del. C. § 6907. 
Pending the resolution of the litigation, the SEBC will consider its options for 
Calendar Year 2024, which include renegotiation of the Highmark BCBS 
Delaware Medicare Advantage PPO plan contract and rebidding of the State 
Medicare health plan. 
 

https://dhr.delaware.gov/benefits/medicare/highmark.shtml 
 
13. I have reviewed the document properties online for the two Pension 

Office newsletters for 2022. The one identified as the March Newsletter  was created 

on March 15 and was modified on March 23, 2022. The one identified as the July 

Newsletter was created on July 15, 2022 and was not modified.  

14. I am over the age of eighteen (18) years and am competent to testify.  





EXHIBIT 1



 
 

STATE OF DELAWARE 
LEGISLATIVE COUNCIL 

DIVISION OF RESEARCH 
Office:  302-744-4114 LEGISLATIVE HALL Fax:  302-739-3895 

DOVER, DELAWARE  19901 

  

 
 

September 30, 2022 
 
SENT VIA E-MAIL 
Steven LePage 

Dear Requestor, 
 

Thank you for contacting the Delaware General Assembly’s Freedom of Information Act 
(FOIA) request mailbox. I received your request for any materials provided at an information 
session suggested by Senator Trey Paradee at the Retirement Benefits Study Committee’s March 
24, 2022, meeting. 

 
 The minutes from the Retirement Benefits Study Committee’s March 24, 2022, meeting 
state “Senator Paradee suggested that they work with the communications department for the four 
caucuses of the General Assembly. He also suggested an information session for the General 
Assembly, so they know and are aware of the changes.” 
 
 We are aware that the Department of Human Resources held an information session on the 
Medicare Advantage Plan on August 16, 2022. Your request for materials provided at this 
information session is denied. Materials were provided to legislators and staff after the session by 
email. Under § 10002(o)(16), Title 29 of the Delaware Code, e-mails sent or received by legislators 
and their staff are not required to be disclosed under FOIA. Additionally, because the Department 
of Human Resources presented the information session, any materials presented to the legislators 
and staff at the session were and remain in the custody of the Department of Human Resources. 
 

Again, thank you for your inquiry. If you have any questions about this response, please 
feel free to contact me at (302) 744-4114 or reply by e-mail to mark.cutrona@delaware.gov. 
 

Sincerely, 
 
 

 
Mark J. Cutrona  
Director 
Division of Research 

slepage58@gmail.com
Text Box
Personal Information Redacted



EXHIBIT 2

VIDEO FILE TO BE PROVIDED



EXHIBIT 3

VIDEO FILE TO BE PROVIDED



EXHIBIT 4

VIDEO FILE TO BE PROVIDED
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