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ARGUMENT

I. DEFENDANTS DO NOT DISPUTE THAT SEBC’S NEW 
HEALTHCARE POLICY SATISFIES THE DEFINITION OF 
“REGULATION”

Defendants do not dispute that an SEBC “regulation” is invalid unless 

compliant with the APA, and that the SEBC changed its retiree healthcare policy 

without such compliance.  Defendants’ sole defense on the merits is that the SEBC’s 

new policy is not a “regulation.”  Yet, Defendants nowhere address the definition of 

“regulation” in 29 Del. C. §10102(7), much less rebut Plaintiffs’ clear showing that 

the new policy satisfies the definition in multiple ways.  O.B. 22-25.  Under settled 

law, Defendants have conceded this dispositive issue.1  Emerald P’rs v. Berlin, 2003 

WL 21003437, at *43 (Del. Ch.).

The SEBC’s policy decision to enroll retirees in Medicare Advantage is an 

exercise of its regulatory authority under Sections 9602(b)(4) and 5210(4), and it 

satisfies the APA’s broad definition of “regulation.”  Just because the 

implementation of this policy may also involve the SEBC’s other statutory powers, 

including contract execution, does not negate its status as a regulation.

1 The SEBC’s action is also reviewable under 29 Del. C. §9012D and the Court’s 
statutory writ jurisdiction.
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II. DEFENDANTS MISCHARACTERIZE THE SEBC’S 
UNPRECEDENTED PRIVATIZATION OF RETIREE 
HEALTHCARE AS IMPLEMENTATION OF A STATUTORY 
DIRECTIVE

Defendants’ attempt to characterize the foundational shift in the healthcare 

paradigm from Medicare to Medicare Advantage as a mere selection of carrier is 

misguided.  The change to a fundamentally different type of health insurance is 

simply not the same as choosing which carrier administers the plan.  The SEBC’s 

February minutes themselves treated these as separate decision points: “maintain 

Medicfill plan or move to Group MA product”; “select Aetna or Highmark Delaware 

as the plan administrator”; and “include or exclude Part D drug coverage.”  Indeed, 

the mischaracterization of this transformational decision as a choice in carrier is 

contradicted by Defendants themselves: “[t]he transition to the Medicare Advantage 

plan marks the first substantive change in the benefits afforded to State benefit 

eligible Medicare pensioners since 2013.”  A.B. 1.

Furthermore, Defendants erroneously rely on Free-Flow, which held that an 

agency’s assessment of fees did not qualify as a “regulation” because it was merely 

“implement[ing] a specific and detailed statutory directive.”  861 A.2d 1233, 1236.  

In Free-Flow, DNREC mechanically applied a detailed statute that “instructed 

DNREC to place each polluting source into one of four specified categories” based 

on “DNREC’s estimation of the number of hours spent performing services.”  Id.  

Here, the powers granted the SEBC in Sections 9602 and 5210(3) are nothing like 



3

the “specific and detailed statutory directive(s)” at issue in Free-Flow—they do not 

direct SEBC to place Medicare-eligible retirees into a Medicare Advantage plan, 

much less a plan with the specific features of HMAP.2  There is no statute directing 

SEBC to implement a Medicare Advantage plan.  That policy decision was made 

independently by SEBC and is, therefore, a regulation.3  

III. PLAINTIFFS HAVE DEMONSTRATED IRREPARABLE HARM

Defendants’ irreparable harm rebuttal is littered with errors.  To counter a few:

• The harms identified by Plaintiffs are non-speculative.  Absent a 
stay, retirees will be: 

o forced to make consequential healthcare decisions without 
adequate information or time; 

o denied their APA procedural rights; 

2 For another example of SEBC action subject to the APA—and not a “statutory 
directive”—see “amendments to rules for Employees Eligible to Participate in 
[GHIP] and [ ] Disability Insurance Program.”  The legislature recognized the 
applicability of the APA to SEBC and made a specified, limited exception.  83 Del. 
Laws, c.325, §25 (2022).
3 See Department of Insurance’s APA-compliant regulation for Medicare 
supplement policies– 
https://regulations.delaware.gov/AdminCode/title18/1500/1501.pdf.
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o forced to incur prohibitively expensive costs—not 
compensable through a damages award—if they opt out of 
HMAP and purchase other insurance, or if they stay in and 
continue treatment from out-of-network doctors;

o precluded from receiving treatments deemed medically 
unnecessary; and

o deterred from seeking medical attention from out-of-network 
doctors due to cost concerns.

• Defendants cite no case—from Delaware or elsewhere—rejecting 
the widely recognized principle that violation of one’s APA 
procedural rights is irreparable harm.

• Defendants tout working on this change for “several years,” but foist 
the decision-making burden on retirees in an “extremely tight 
timeframe.”  A.B 1, 10.

• Financial harm can be irreparable, especially where, as here, 
damages are unavailable.  See Gen. Holdings v. Renco Grp., 2012 
WL 6681994, at *4 (Del. Ch.).

IV. DEFENDANTS ARE INCORRECT ON CRITICAL FACTS 

Defendants rely heavily on the justification that the cost of the current retiree 

health plan is economically unsustainable.  A.B. 1.  That is legally irrelevant.  

Regardless, any significant long-term financial implications are even more reason to 

adhere to procedural requirements.  HMAP may not be the best solution, as the 

RBSC—established to address unfunded liability—suggested an HRA option 

reducing that liability far more than HMAP.  Compl. ¶54.    

Defendants accuse Plaintiffs of delay in filing suit.  A.B. 31.  But the timing 

was a direct result of Defendants’ failures.  Plaintiffs acted quickly, filing before the 
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contract was even signed.  Nor should Plaintiffs be faulted for exhausting political 

avenues, rather than immediately suing.  Diller and Peterson (Second) Affidavits.  

Moreover, laches is unavailable in Superior Court.  Pike Creek v. New Castle 

County, 238 A.3d 208, 212 (Del. Super. 2020).

Defendants cite the “numerous communications” to retirees.  A.B. 8.  No 

number of communications could supplant the procedural requirements of APA 

rulemaking; especially communications after a regulation.  And, if communications 

were deemed an adequate substitute, it would not be Defendants’ confusing, 

misleading and incomplete communications.  Compl. ¶28-38.  Notably, the HMAP 

contract and EOC were only signed on September 28 and made public on September 

29.

To counter other misstatements:

• Prior authorization categories for active employees in Highmark PPO are 
far fewer than for HMAP.  Peterson (Second) Affidavit.  

• Senate Bill 250 only amends Medicare coverage for some pensioners’ 
spouses—far from “codification” of the change to HMAP.  A.B. 9-10.
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• Defendants are not locked into a November 4 transfer date or January 1 
start date.  The CMS Medicare Manual allows for significant flexibility.  
CMS Publication#100-16, Ch. 2 § 30.1.

CONCLUSION

Plaintiffs respectfully request that this Court grant their motion.

Dated: October 13, 2022

Of Counsel:
Steve Cohen 
Sara Haviva Mark 
Pollock Cohen LLP
111 Broadway, Suite 1804
New York, New York 10006
Telephone: (212) 337-5361

Jacob S. Gardener
Walden Macht & Haran LLP
250 Vesey Street, 27th floor
New York, New York 10281
Telephone: (212) 335-2030

 /s/ David A. Felice
David A. Felice (#4090)
Bailey & Glasser, LLP
Red Clay Center at Little Falls
2961 Centerville Road, Suite 302
Wilmington, Delaware 19808
Telephone: (302) 504-6333
Facsimile: (302) 504-6334

  Attorneys for Plaintiffs
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